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1. Key tax issues

2. Valuation fundamentals

3. Case study 1 - Leonard and Sheldon

4. Break

5. Further key tax issues

6. Case study 2 - Brenda and Eddy

7. Questions and conclusion

SECTION 1

KEY TAX ISSUES
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1 – Key Tax Issues

Tax consequences

 form of a transaction

 drafting of documents

 legal relationships between the parties

May determine the tax consequences of a transaction long 
before it takes place
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1 – Key Tax Issues

Any change in the legal or beneficial ownership of an asset 
may be subject to CGT

Agreements that relate to transfers of assets or options to 
transfer assets involve consideration of the tax implications 

Buy/ Sell or option agreements have tax consequences for 
the estate of a deceased shareholder/business owner

If concessions apply the tax payable can be reduced 
potentially to zero
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1 – Key Tax Issues

Many provisions of Tax legislation are predicated upon “market 
value” including:

 CGT cost base rules

 CGT proceeds rules

 (several) definitions of small business

 Taxable Australian property

 Trading stock

 Assets in self managed superannuation funds

 & etc
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1 – Key Tax Issues

Tax legislation “market value” is:

“What would a man desiring to buy the [asset] have had to 
pay for it on that day to a vendor willing to sell it for a fair 
price but not desirous to sell?”

Spencer v The Commonwealth

“Market value” is distinct from “fair value”

Commissioner of State Revenue v Pioneer Concrete (Vic) Pty Ltd

“Market value” is distinct from “sale price” 

Miley and Commissioner of Taxation
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1 – Key Tax Issues

Tax on Capital Gains

 Cost Base

 Proceeds

 Time of acquisition

 Time of disposal

 General discount

Many specific concessions and rollovers may apply
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1 – Key Tax Issues

Small Business Concessions

1. 15 year exemption

2. Active asset reduction

3. Retirement exemption

4. Rollover

Separate from and in addition to the general discount 
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1 – Key Tax Issues

Conditions for accessing Small Business Concessions

Either

 The asset is used in or business is a “small business entity”

• Carrying on a business; and 

• Turnover less than $2 million

Or

 The entity and all its affiliates and connected entities have 
a total market value of assets net of associated liabilities of 
less than $6 million
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1 – Key Tax Issues

Conditions for accessing Small Business Concessions

 “active asset”
• own and use it or hold it ready for use in the course of 

carrying on a business or asset is intangible asset (ie, 
goodwill) inherently connected with a business carried on 

• for the lesser of 7½ years or half the period of ownership
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1 – Key Tax Issues

Conditions for accessing Small Business Concessions

• A share in a company is an “active asset” if
• the company is an Australian resident corporation
• at least 80% by market value of the underlying assets of the 

company are active assets for the lesser of 7½ years or half 
the period of ownership 
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1 – Key Tax Issues

Accessing Small Business Concessions on Death

 Entitled to small business concessions if the 
deceased would have been eligible:

• beneficiary of the estate
• LPR or trustee of deceased estate
• Surviving joint tenant

Provided the CGT event is within two years of death 
• The Commissioner has a discretion

SECTION 2

VALUATION FUNDAMENTALS
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2 – Valuation Fundamentals

Value and valuation :-

 Ownership can be interpreted as a bundle of legal rights and obligation

Ownership confers the right to receive income/money in the future, and 
it is the ability to extract the money that gives the asset its value.

 The value of an asset is the value of all the future money that can be 
extracted from it, all added together.

However the value of the future money depends on:

 How much it is

 When it will be received

 The riskiness of the income stream

16

2 – Valuation Fundamentals

Key questions :-

 What is being valued 

 Which date

 What standard of value should be used

 What level of control do we have over 

the assets

 For whom and for what purpose

 Key valuation principles

 Appropriate valuation methods
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2 – Valuation Fundamentals

What asset is being valued :-
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2 – Valuation Fundamentals
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2 – Valuation Fundamentals

Date :- Why is it important

20

2 – Valuation Fundamentals

Standard of value:- the definition of value
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2 – Valuation Fundamentals

Standard of value:- the definition of value

There is no general rule as to which 
basis of value yields the highest or 
lowest amount

Source: IVS  - Illustrative Examples Exposure Draft, Chapter 1 Basis of Value

Investment value

Fair value (IVS)

Market value / 
IFRS 13 Fair value

22

2 – Valuation Fundamentals

Premise of value :- the level of ownership

Minority Interest

Special Value

Control Value

Liquid Minority Value

Illiquid Minority Value

Synergy benefits

Minority discount

Marketability discount

Control

Entitled to all 
cash flows

Entitled to 
distributed 
cash flows
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2 – Valuation Fundamentals

Premise of value :- the level of ownership

What is control?
The ability to manage or direct an
organisation.

When do I get control?
There are a number of intermediate 
levels of ownership between: 
 portfolio interests and 
 controlling interests.
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2 – Valuation Fundamentals

“For whom” and “for what purpose” :-

This information can affect: 

 The value calculated

 The appropriate method

 The issues to be considered in the application of that method
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2 – Valuation Fundamentals

Key Valuation Principles :-

A valuation is based on future cashflows
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2 – Valuation Fundamentals

Valuation Methods :-

Asset / Cost Approach
 Liquidation Value
 Replacement Cost New
 Reproduction Cost New

Income Approach
 Capitalisation of future 

maintainable earnings (CFME)
 Discounted Cash flow 

Market Approach
 Merger and Acquisition Method
 Guideline Public Company Method

S EC T I O N  3
C A S E  ST U DY

L EO N A R D  A N D  S H E L D O N
T H E B I G  BA N G  G A M E  C O M PA N Y P/ L
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3 - Leonard and Sheldon

Leonard and Sheldon establish a business creating
electronic games.

Big Bang Games Pty Ltd is incorporated in 1990
 Issued Sheldon 7 shares at $1
 Issued Leonard 3 shares at $1
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3 - Leonard and Sheldon

Unfortunately, Leonard dies. Penny is the
executor of his estate. There is an Option
Agreement which states that Sheldon can acquire
Leonard’s shares at fair value.
At the time of Leonard’s death, the business has:
 Revenue is $12 m
 EBIT is $1.2 m
(but expectations of future growth)
And the company has:
 Cash on hand $0.5 m
 Debt of $1.0 m
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3 - Leonard and Sheldon

Transfer to Sheldon
1. What is being valued?

2. What valuation date?

3. What standard of value should be used?

30

Shares in the company Big Bang Games Pty Ltd

The Option Agreement prescribes fair value but the
transfer is subject to tax at market value

What does the shareholders agreement prescribe?
Date of death or date sale option exercised?
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3 - Leonard and Sheldon

Transfer to Sheldon
4. What level of control do we have?

5. For whom is the valuation being prepared?

6. For what purpose?

31

Minority (or non controlling) interest – 3 of 10 shares

What does the Option Agreement prescribe?
We are normally engaged as an independent expert and
not as an advocate for one party.

Engaged to establishing the transfer price

3 - Leonard and Sheldon

Transfer to Sheldon
7. What valuation method should be used?

8. If the business is worth $6 million, what is the company
worth?

9. What is Leonards 30% worth?

32

What does the shareholders agreement prescribe?
If not prescribed, a CFME is unlikely to capture the value
of future growth, whereas a DCF is more subjective as it
requires an understanding of future potential

Business $6.0m + cash $0.5m – debt $1.0m
Company is worth $5.5m on a control basis

If using Fair Value, probably 30% of $5.5m = $1.65m

3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
10. Can the valuation prepared for the transfer be used for

tax purposes?

33

No, because the standard of value for tax is market value
The value of the company is the same = $5.5m
The market value of a 30% interest is less than fair value
of $1.65m (proportionate value)
The extent of adjustment is dependent upon a number of
factors including dividend history and voting rights.
The market value might be approx 50% of the fair value.

Let’s assume market value of Leonard’s 3 shares is $1.0m

3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
11.Can Penny access small business concessions in respect of

the sale?
 The business entity is Big Bang Pty Ltd
 Not a small business entity as turnover > $2 million
 Leonard must meet MNAV just before death
 Shares must be active assets of Leonard

• Big Bang is a resident company
• Over 80% of the assets in the company are used in the business
• Leonard is a CGT concession stakeholder of Big Bang
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3 - Leonard and Sheldon

Leonard also has:
 A principal residence worth

$1.5m
 A holiday home in Port

Douglas worth $1.8m with
debt of $0.5m

 An investment property in
Noosa worth $3.0m but
with debt of $1.8m
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3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
11.Can Penny access small business concessions in respect of

the sale?
 Leonard must meet MNAV just before death

• Leonard’s assets
• Less assets specifically excluded
• Assets of Leonard’s affiliates and entities connected with Leonard

 Affiliates
• acts or could reasonably be expected to act in accordance with his directions

or wishes or in concert with him
• Penny?
• Sheldon?
• Big Bang?

36
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3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
11.Can Penny access small business concessions in respect of

the sale?
• Connected with Leonard

• One controls the other or both are controlled by a third entity
• Control of company assumed based on 40% rights

On the facts no connected entities
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3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
11.Can Penny access the small business

concessions in respect of the sale?
Shares in Big Bang
Principal Residence
Port Douglas holiday home

- accompanying debt
Noosa investment property

- accompanying debt
Total

38

$1.65 m
$1.50 m
$1.80 m
($.50) m
$3.00 m

($1.80)m
$5.65 m

Tax
Values

$1.00 m
N/A
N/A
N/A

$3.00 m
($1.80)m
$2.20 m

3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
12. If the Port Douglas holiday home is regularly rented out

to fools, family and friends, can Penny still access the
small business concessions in respect of the sale?
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3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
12. Can Penny access the small business

concessions in respect of the sale?
Shares in Big Bang
Principal Residence
Port Douglas holiday home

- accompanying debt
Noosa investment property

- accompanying debt
Total
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$1.65 m
$1.50 m
$1.80 m
($.50) m
$3.00 m

($1.80)m
$5.65 m

Tax
Values

$1.00 m
N/A

$1.80 m
($.50) m
$3.00 m

($1.80)m
$3.50 m

3 - Leonard and Sheldon

Transfer to Sheldon (Tax issues)
13. What happens if Leonard owns 50% of

the shares in Big Bang?
Shares in Big Bang
Principal Residence
Port Douglas holiday home

- accompanying debt
Noosa investment property

- accompanying debt
Total

41

$2.75 m
$1.50 m
$1.80 m
($.50) m
$3.00 m

($1.80)m
$6.75 m

Tax
Values

$5.50 m
N/A
N/A
N/A

$3.00 m
($1.80)m
$6.70 m

42

4 –Break



24/01/2019

8

SECTION 5

MORE KEY TAX ISSUES

43 44

5 – Key Tax Issues

Pre CGT Assets

1. Assets acquired before 20 September 1984 – maybe

2. K6

• Share acquired prior to 20 September 1985

• CGT event occurs in respect of the share

• Market value of post CGT property other than trading stock

greater than 75%

• Net value of company

45

5 – Key Tax Issues

Is Goodwill a pre CGT asset

 Acquired when business commenced

 Is it still the same asset

• Nature of goodwill

• Commissioner of Taxation v Murry [1998] HCA 42

• Essential character 

• Fundamental change
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5 – Key Tax Issues

Stamp Duties

 Company holds land 

• Pre 1/7/18 $1 million threshold

• From 1/7/18 no threshold

• Statutes Amendment and Repeal (Simplify No 2) Bill 2017 

• 71CC or 71(5)(h)

• 102F(3)

S EC T I O N  6
C A S E  ST U DY

B R EN DA  A ND  E D DY
B & E P T Y  LT D
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6 - Brenda and Eddy

Brenda and Eddy own a cattle station.
The business is doing well (mainly because it has been
raining lately).
The station is run on two crown leases, one of which Brenda
and Eddy bought as tenants in common in 1982 and one of
which was bought in the company that carries on the
business; B&E Pty Ltd, in 1986.
B&E Pty Ltd has concluded several lucrative export contracts
in the Chinese market due to the quality of the meat
produced and the organic farming methods used.

48
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6 - Brenda and Eddy

49

Brenda Eddy

B&E Pty Ltd

Crown Lease 1
(acquired 1982)

Current value $2m

Crown Lease 2
(acquired 1986)

Current value $10m

Operating Business 
for BOTH leases

Tenants in Common

Each hold 1 share of 
a different class

50

Current
Values

$10.00m
$ 0.50m
$ 4.50m
$ 5.00m

($7.00)m
$13.00m

6 - Brenda and Eddy

Preparing for Sale
1. What is the value of the company.

Land value (crown leases)
Export contracts
Business goodwill
Cattle
Debt
Net market value of the company

Different classes of shares
2. The two shares in B&E Pty Ltd have different rights

attaching to them.
Brenda’s share gives her a right to dividends and to
participate in any surplus on winding up but no right to
vote.
Eddy’s share has rights to vote, to participate in any
surplus on winding up and to dividends.
Does this affect the value of Brenda’s share?

51

The right to vote is valuable – it gives control
Hence shares with no right to vote would have less value
than an equivalent share with a right to vote.

6 - Brenda and Eddy

Different classes of shares
2. What is the value of the respective shareholdings.

52

Brenda Eddy

Proportional value $6.5m $6.5m

Discount for lack of control
- 15% to 30% $2.0m N/A

Discount for lack of marketability
- 10% to 50% $2.5m $1.0m

Net value per share $2.0m $5.5m

6 - Brenda and Eddy

Different classes of shares
Can Brenda access small business tax concession?

• MNAV and Turnover tests include assets

• of Brenda’s affiliates, and

• entities connected with Brenda

• Connected if one controls the other or both controlled by a third entity

• Control of company assumed based on 40% rights

• Brenda’s share carries 50% of rights to dividends and 50% of rights to
capital on winding up

• Control assumed for tax purposes

• B&E Pty Ltd Turnover > $2 million and net assets > $6 million

53

6 - Brenda and Eddy

Preparing for Sale

 Is the business still a pre CGT asset?
• A business sale is composed of several assets
• Land (Crown Lease)
• Stock
• Goodwill
• Equipment
• Contracts

To the extent the consideration relates to each asset

54

6 - Brenda and Eddy
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Preparing for Sale

 Are the shares still pre CGT assets?
• K6 must be considered
• Post CGT assets

• Land
• Equipment
• Stock
• Contracts

• Pre CGT Assets
• Goodwill?

55

6 - Brenda and Eddy

56

Current Post
Values Value

$10.0 m $10.0
$ 0.5 m $ 0.5
$ 4.5 m
$ 5.0 m
($7.0 )m
$13.0 m $10.5

6 - Brenda and Eddy

Preparing for Sale
3. Are the shares still pre CGT assets?

Land value (crown leases)
Export contracts
Business goodwill
Cattle
Debt
Net

Death of Brenda
 While trying to organise the sale of the business Brenda

dies. Her share in B&E Pty Ltd passes to Eddy. Was the
share in B&E Pty Ltd a pre – CGT asset when Brenda
died?

• Share passes to Executor and then to Eddy no CGT
• No longer pre CGT in Eddy’s hands
• Issue is what is cost base for Eddy?
• Does K6 apply on death?

Share was a pre CGT share for Brenda – market value at
date of death

57

6 - Brenda and Eddy

Market value $2.0m (Refer slide 52)

Stamp Duties
• B&E Pty Ltd is a landholder

• Pre 1/7/18 > $1 million of land
• From 1/7/18 Land

• Transfer of share to Eddy
• Exemption applies 71(5)(h) 102F

• Sale of shares to third party
• Dutiable

58

6 - Brenda and Eddy

7 - Questions
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We try and make the complex understandable

About VdV Legal
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Specialist Legal Practice
 Taxation and Revenue Law

 Tax Controversy

 Business Structuring and Restructuring

 Wealth Management Structures

 Business Succession

 Wills and Estate Planning

 Superannuation 



24/01/2019

11

About Leadenhall
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Service Offering
 Business & Company Valuation

 Independent Expert’s Reports

 Expert’s Witness Reports

 Financial Reporting Valuations

 AASB2 – Options

 AASB3 – Purchase Price Allocation

 AASB 136 – Impairment

 Technology & IP Valuations

 Transaction Support & Financial 

Modelling

Contact Details

Julie Van der Velde
VdV Legal 

37 Angas Street 
Adelaide SA 5000
Tel 08 7009 4855
Julie@vdvlegal.com.au
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Simon Dalgarno
Leadenhall

Level 4, 33 Franklin St
Adelaide SA 5000
Tel 08 8385 2200

Sdalgarno@Leadenhall.com.au


